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Statement of Guestions Presented 


1) The question is whether the evidence presented 
in this case was sufficient to sustain the verdict of 
guilty rendered therein. 

2) The question is whether the lower Court charged 
the jury as to a crime for which the Appellant was not 
indicted thereby permitting a verdict of guilty with re- 
spect thereto. 

3) The question is whether the Court correctly 
stated the law in its definition of the essential ele- 
ments of the crime of unauthorized use of a motor vehi- 
cle. 

4) The question is whether the indictment in this 


case was defective. 
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For the District of Columbia Circuit 


No. 22,170 


David Atkinson, Appellant 
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United States of America, Appellee 


On Appeal from the United States District 
Court for the District of Columbia 


BRIEF FOR APPELLANT 


Jurisdictional Statement 
This is an appeal of 2 judgment of conviction and 
sentence by the United States District Court for the Dis- 
trict of Columbia on July 5, 1968. This Court has juris- 


diction of the appeal pursuant to 28 U. S, C, 1291. 


Statement of Case 


This is an appeal from a conviction of Appellant of 


| 
the offense of Unauthorized Use of Vehicle (22 D. C. Code 


§2204) and Interstate Transportation of Stolen Vehicle 


(18 U. S. C. $2312). 

wv. Barrett Fuchs, the owner of the vehicle involved 
at the time of the alleged crime died prior to the trial 
of the case. At the time of the alleged offense he lived 
in Bethesda, Maryland, and was a teacher at Western High 
School in the District of Columbia. (Tr. pp.13, 14). At 
8 o'clock A. M. on|September 22, 1967, he left his home 
in his automobile (Tr. p.22) and at 5:30 o'clock P, M. 
he telephoned his wife. He was very upset and had just 
telephoned the police. (Tr. p.23). At such time he and 
a Metropolitan Police Department officer searched the 
area aground 35th and R Streets, N. W., Washington, D. C. 
searching for Mr. Fuchs’ automobile, but they did not find 
it. He was a little upset that his car was missing. (Tr. 
pp.38, 3S, 40). Mr. Fuchs was driven home by a fellow 
teacher in the fellow-teacher's automobile and was very 
upset upon his arrival home. (Tr. pp.23, 24). 

At about 10:30 o'clock P. M. on the aforesrid date, 
the Appellant went to a community party at the Ambassador 
Theater. (Tr.pp.82, 83). Upon leaving the party in the 


early hours of September 23, 1967, he and two others be- 
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gan talking to three people who were sitting in Mr. Fuchs’ 
car. Appellant did not know the occupants of the car, | 
The car occupants invited them to drive to Baltimore, | 


Maryland, to go to a party. They accepted and were dri- 


ven to Baltimore by the person who was driving the car 


when Appellant first met the car occupants, (Tr. pp.87, 


88). When it came time to leave Baltimore, the driver | 
| 
was missing and the others could not find him. They pre- 


vailed upon Appellant to drive them back to Yashington.| 
(Tr. pp.9C, 91). While still in the State of Maryland, 
close to the District of Columbia line, the OES 
was stopped at about 4:00 o'clock A, M, by a United States 
Park policeman for following an ambulance too closely. | 


(Tr. pp.49, 50). The Appellant was driving the car at 


| 

| 
the time, (Tr. p,52). The Appellant was arrested by the 

| 


policeman and the automobile was towed to a nearby ser-=- 
vice station. (Tr. p.56). 

At about 5:00 or 6:00 o'clock A, M, on September 23, 
1967, Mr, and Mrs, Fuchs received a telephone call from 
the police and went to the service station and picked up 


the automobile. (Tr. p.25). 


Statutes Involved 


22 D. C. Code §22C4. Unauthorized use of vehicles. 


Any person who, without the consent of the owner shall 
take, use, operate,|or remove, or cause to be taken, used, 
operated, or removed from a garage, stable, or other buil- 
ding, or from any place or locaility on a public or pri- 
vate highway, park, parkway, street, lot, field, inclosure, 
or space, an automobile or motor vehicle, and operate or 
drive or cause the same to be operated or driven for his 
own profit, use, or purpose shall be punished by a fine 
not exceeding one thousand dollars or imprisonment not ex- 
ceeding five years, or both such fine and imprisonment. 
(Mar.3, 1$Cl ch. 854 §826b, as added Feb. 3, 1513, 37 Stat. 
656, ch. 23 §1.) 

18 U. S. C, §2312. Transportation of stolen vehicles. 
Whoever transports in interstate or foreign commerce 2 
motor vehicle or aircraft, knowing the same to have been 
stolen, shall be fined not more than $5,000 or imprisoned 
not more than five years, or both. (June 25, 1948, c. 

645, S62 Stat. 806.) 
Statement of Points 


1. The evidence was insufficient to sustain a con- 
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viction in this case. 


2. The Court erred in its charge to the jury, with 
respect to the first count in the indictment, in that iz 
instructed the jury as to a crime not charged in the in- 
dictment, thereby permitting a finding of guilty with re- 


| 
spect thereto. 


| 
3. The Court erred in its charge to the jury defin- 
ing the essential elements of the crime charged in the 


first count of the indictment. 


4. The first count of the indictment was defective 

in that it was at variance with the controlling statute. 
Summary of Argument 

1. No direct evidence was introducted to prove the 
guilt of the Appellant and the verdict was returned on t 
basis of circumstantial evidence alone. The circumstant 
evidence was very sketchy and was not such that a reason 
able person could draw the inference or make the deducti 
therefrom that, beyond a reasonable doubt, the Appellant 
violated the terms of the controlling statute. 

2. The Court instructed the jury, with Pospect to 
the charge of unauthorized use of a motor vehicle, that 
it could find the Appellant guilty if it found that the 
Appellant caused any of the offenses listed in the statu 


Sa 


The indictment charged that he alone committed the alleged 


crime but it did not charge that he caused said crime to 


be committed by someone else, or otherwise. Therefore, 
Appellant had no opportunity to defend himself against a 
crime for which he was not indicted, but for which the 
jury was instructed that it could find the Appellant 
guilty. 

3, 22 D. C. Code §2204 contains two distinct ele- 
ments. One is the ‘taking, use, operation or removal of 
an automobile from specified places and the other is the 
operation and driving of the automobile for the profit, 
use or purpose of the accused. The statute provides that 
the accused must take the actions prescribed in the first 
element or section without the consent of the owner of the 
automobile, but lack of consent is not required with re- 
spect to the second element. In its charge to the jury 
the Court reversed! the requirement of lack of consent and 
made it a requirement as to the second element or section 
only and not the first as prescribed in the statute. Even 
if it could be interpreted that the lack of consent require- 
ments of the charge to the jury applied to both elements 
of the statute it was not consistent with the terms of the 
statute which only required lack of consent as to one ele- 
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ment of the crime. 


4. The indictment is defective since it only char+ 
ges lack of consent with respect to the second element 
of the aforesaid crime, while the statute requires lack/! 
of consent as to the first element. Since Appellant was 
not charged with the crime indicated in the first elemeat 


of the statute, he cannot be found guilty thereof. 


ARGUMENT 
I. The evidence was insufficient to sustain a conviction. 
The burden was upon the Appellee to prove the Appellant 
guilty beyond a reasonable doubt as to every element of 
the offense charged. It is submitted that the Appellee 
did not carry that burden and that the evidence present- 


ed was insufficient to sustain a conviction in this case. 


By stipulation, it was agreed that \/. Barrett Fuchs was 
the owner of the automobile involved. He died prior to 


trial. 


| 
As to the alleged unauthorized use of the automobile 


in the District of Columbia, no direct evidence was sub- 
mitted to prove that the Appellant: (1) took, used oper-+ 
| 


ated or removed the automobile from any place within the 


District of Columbia or that he caused it to be taken, | 


| 
used, operated or removed from any place within the Dis- 


Te 


trict of Columbia, or (2) operated or drove the auto- 
mobile or caused it to be operated or driven for his own 
use or purpose, or (3) took any of the aforesaid actions 
without the consent of the owner, or (4) that at the time 
he took any of the aforesaid actions he knew that he did 
so without the consent of the owner. 

As to the alleged interstate transportation of a 
stolen motor vehicle, no direct evidence was submitted 


to prove that: (1) ‘the automobile in question was stolen, 


or (2) that the Appellant transported it or caused it to 


be transported in interstate or foreign commerce or (3) 
that Appellant knew it was a stolen vehicle. 

The only evidence submitted in this case as to any 
of the essential elements of the alleged offenses was cir- 
cumstantial evidence. The Appellee's case was based 
upon the testimony of three witnesses. The essential 
elements of the testimony insofar as it relates to both 
offenses is set forth below. The gist of the testimony 
of Anne P. Fuchs, wife of the owner of the automobile, 
was to the effect that her husband left their home in 
the automobile on the morning of September 22, 1967 and 
that about 5:36 P, M. on said date he telephoned her and 


was very upset. He thereafter came home without the 
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automobile and was terribly upset at the time. Officer | 
Joseph W. Danner of the District of Columbia Metropoli- | 
tan Police Department testified that, on the same date, 
he responded to a radio run about 5:24 P. M. to the vi-| 
cinity of 35th and R Streets, N. W., Washington, D. C. 
where he met the car owner, that he and the owner of the 
automobile searched a small area of the District of Col- 
umbia for the car but did not find it and that the owner 
was upset because the car was missing. Officer Thomas 
J. McDonnell of the United States Park Police Department 
testified that he stopped the car in the State of Mary-| 
land while it was being operated by the Appellant. The 
Appellant and another witness denied that Appellant 
drove or operated the car in the District of Columbia 
and attributed the same to another person. They also 
denied any knowledge that the car was stolen. 

The eforesaid testimony does not prove the elements 


of the crimes charged. It is unfortunate that the owner 
| 


of the automobile was unable to testify because of his 


death prior to trial. In order to prove the essential 


elements, Appellee had to rely upon circumstantial evi-| 


dence and inferences which the jury might make from the 


testimony. As to the unauthorized use charge, the fact 
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that the owner was upset and searched for his missing 
car does not lead to the inference that he did not auth- 
orize anyone to use it. He may well have consented to 
its use by someone. Likewise, such evidence does not 
lead to the conclusion that it was stolen under the 
Federal charge. It'is believed that the case failed in 
this important respect. It is believed that there is a 


gap in the proof as'to this element. It is recognized 


that the unexplained possession of goods or an automo- 


bile recently stolen permits the inference that the po- 
sessor is the thief even though there is no direct evi- 
dence of the larceny. Travers v. United States 118 App. 
D. C. 276, 335 F 2d 698 (1964) and cases cited therein. 
However, in all cases of this type there appears to be 
direct evidence of the theft or unauthorized use. It 
must first be shown that the automobile was taken with- 
out the owner's consent and not left to an inference 
based upon a prior inference. 

In addition to the above, the fact of possession 
by Appellant, which possessicn is explained in the tes- 
timony, does not lead to the inference that he used or 
operated or drove the car in the District of Columbia, 


or from the District of Columbia into the State of 


- 1 — 


Maryland. Furthermore, knowledge that he did not have 
the owner's consent or that it was a stolen vehicle can 
not be attributed to Appellant on the basis of the evi- 
dence presented at the trial as proof of lack of consen 
or theftis again missing. 


II. The court erred in its charge to the jury, with 


respect to the first count of the indictment, in that 


it instructed the jury as to a crime not charged in the 
indictment, thereby permitting a verdict of guilty with 


respect thereto. With respect to the first count of the 


indictment, quoted above, the Appellant is charged with 


committing the crime alone. He was charged with person- 
ally taking those actions described in the aornentes 
He was not charged with causing such things to be done) 
by someone else, or otherwise. However by the charge 
to the jury relative thereto, the juny is permitted to) 
find the Appellant guilty if it found that, with respect 
to the automobile in question, he "caused it to be taken, 
used, operated and removed" or "caused it to be operated 


or driven for his own use and purpose" or "that at the 


time he ... caused it to be taken, used or operated, he 
knew that he did so without the consent of the owner."| 


(Tr.pp.139, 140). This charge to the jury goes beyond! 
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the crime charged in the indictment. The Appellant was 
prepared to defend the crime as set forth in the indict- 
ment, but was not prepared to submit evidence to counter- 
act any direct or circumstantial evidence which indicated 
that he caused the improper actions as distinguished from 
taking such actions himself. He, as any other defendant, 
must merely defend against the crime as charged in the 
indictment. in this case, based upon circumstantial ey- 
idence and deductions and inferences drawn therefrom by 
the jury it is quite possible that the jury might have 
been misled by the aforesaid instructions. It may have 


inferred that the Appellant caused the crime rather then 


actually committing it himself. In the case of Coleman 


v. United Stetes, 167 F. 2d 337 (C.C.A. Texas, 1248) 837, 
the court held that the giving of a charge which is not 
applicable to a case, even though the charge correctly 
states the law, is error. since the Appellant was not 
charged in the indictment with causing the offense to be 
committed, it is believed there was error in giving the 
aforesaid instruction. Looking at such jury charge from 
a different viewpoint, if the contention is made that 
there was no evidence from which such deduction could be 


made, the court’s attention is directed to the case of 
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Morris v. United States 326 F.2d 192, (9th Cir. 1963) 
which cites with approval the following excerot from 
United States v. Breitling 20 How. 252, 61 U. S. 252, 15 
L.&d. 900 (1858): 
" It is clearly error in a court to charge a 
jury upon a supposed or conjectural state of 
facts, of which no evidence has been offered. 
The instruction presupposes that there is some 
evidence before the jury which they may think 
sufficient to establish the facts hypothetical- 
ly assumed in the opinion of the court; and 
if there is no evidence which they have a right 
to consider, then the charge does not aid them 
in coming to correct conclusions, but its ten- 


dency is to embarrass and mislead them. it 


may induce then to indulge in conjectures, jn- 


stead of weighing the testimony." 
In view of the above, it is believed the charge was 
in error in that it gave the jury instructions as to a 


crime for which the Appellant was not indicted. He was 


not prepared to defend the same. If there was evidence 
that he caused the offense, he was not indicted for the 


Same but the court permitted him to be found suilty 
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thereof. If there was no such evidence then the jury 
was permitted to conclude guilt under the charge. In 


any of such events there was error. 


IYI. The Court erred in its charge to the jury defining 
ee te tne Jury Cotinin 


the essential elements of the crime charged in the first 


count of the indictment. 22 D. C. Code §2204 contains 
two distinct elements. In order to be guilty of the 
crime specified therein the accused must (1) without 
the consent of the owner, take, use, operate, or remove, 
or cause to be taken, used, operated or removed from 
specified places an automobile or motor vehicle and then 
he must (2) operate or drive or cause the same to be op- 
erated or driven for his own profit, use, or purpose. 
The lower court in its charge to the jury recognizes 
these two distinct elements. (Tr.p.139). The second 
element does not require the lack of consent of the own- 
er. Once a person fulfillg the requirements of the 
first listed element, the statute does not require that 
the second element, which is the driving and operation 
of the automobile for his own profit, use or purpose, be 
without the consent of the owner. 

The charge to the jury with respect to the elements 


of this crime is as follows: 
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"..-. Now, what are the essential elements 


of this crime of unauthorized use of a motor 


vehicle as charged in Count 1 of the indict- 
ment? They are these: First, that the de- 
fendant took a motor vehicle or that he used, 
operated or removed that vehicle from any 
place within the District of Columbia, or 
that he caused it to be taken, used, opera- 
ted and removed from any place within the 
District of Columbia; secondly, that he op- 
erated or drove it, or caused it to be oper- 
ated or driven for his own use or purpose; 
third, that he did so without the consent 

of the owner; and, finally, that at the 

time that he did use it or operate it or 
remove it, or caused it to be taken, used 

or operated, he knew that he did so without 


the consent of the owner.” (Tr.np.13S,140). 


The third element listed in the above charge appears 


to refer only to the second element listed therein. In| 


other words, the jury is instructed that the lack of 
owner's consent is not required for the first element 


but only with respect to the second element which is the 


coils s 


thereof. If there was no such evidence then the jury 
was permitted to conclude guiit under the charge. In 
any of such events there was error. 


Tit. The Court erred in its charge to the jury defining 


the essential elements of the crime charged in the first 


count of the indictment. 22 D. C. Code §2204 contains 
two distinct elements. In order to be guilty of the 
crime specified therein the accused must (1) without 
the consent of the owner, take, use, operate, or remove, 
or cause to be taken, used, operated or removed from 
specified places an automobile or motor vehicle and then 
he must (2) operate or drive or cause the same to be op- 
erated or driven for his own profit, use, or purpose, 
The lower court in its charge te the jury recognizes 
these two distinct elements. (Tr.p.139). The second 
element does not require the lack of consent of the own- 
er. Once a person fulfillg the requirements cf the 
first listed element, the statute does not require that 
the second element, which is the driving and operation 
of the automobile for his own profit, use or purpose, be 
without the consent of the owner. 

The charge to the jury with respect to the elements 


of this crime is as follows: 


= ive 


".... Now, what are the essential elements 
of this crime of unauthorized use of a motor 
vehicle as charged in Count 1 of the indict- 


ment? They are these: First, that the de- 


fendant took a motor vehicle or that he used, 
operated or removed that vehicle from any 
place within the District of Columbia, or 
that he caused it to be taken, used, opera- 
ted and removed from any place within the 
District of Columbia; secondly, that he op- 
erated or drove it, or caused it to be oper- 
ated or driven for his own use or purpose; 
third, that he did so without the consent 

of the owner; and, finally, that at the 

time that he did use it or operate it or 
remove it, or caused it to be taken, used 

or overated, he knew that he did so without 


the consent of the owner.” (Tr.pp.139,140). 


to refer only to the second element listed therein. [In | 


other words, the jury is instructed that the lack of 


owner's consent is not required for the first element 


but only with respect to the second element which is the 


= i = 


operation or driving of the automobile, or the causing 


of it to be operated cr driven for Appellant's own use 
or ourpose. This is just the opposite of the require- 
ments of the statute. This being so, the jury was not 
instructed that the automobile had to be taken, used, 
operated or removed without the consent of the owner as 
required by the statute. If the third listed element in 
the charge to the jury was intended to apply te both the 
first and second elements listed therein, then it is in- 
consistent with the statute which requires lack of con- 
sent only as to the first element. In the case of 
Mullen v. United States 105 App. D. C. 25, 263 F 2d 275, 
(195¢) the court held that where a jury might well have 
acquitted a defendant but for an erroneous charge, a con- 
viction will be reversed because of the giving of the 
charge. It is believed that the charge in this case was 
confusing to the jury and could have easily been misin- 
terpreted, all to the prejudice of the Appellant. 

Iv. The first count of the indictment was defective in 
that it was et variance with the controlling statute. if 
it should be held that the leck of consent of the owner 
is required as to both of the elements listed in the con- 


trolling statute, then the indictment is defective since 


— 1G = 


it only charges lack of consent with respect to the se- 
cond element. Furthermore, the indictment would be de- 
fective, in any event, because it is obvious that the 
lack of consent is required by the statute with respect 
to the first element and, as stated, the indictment on- 
ly charges lack of consent as to the second element. 

The first count of the indictment reads as follows: 

"On or about September 22, 1967, within the 

District of Columbia, David Atkinson felon- 

iously did take, use, operate and remove, 

one certain automobile, property of W. Barrett 

Fuchs, from a certain street, and did oper~ 

ate and drive said automobile, for his own 

profit, use, and purpose, without the con- 

sent of W. Barrett Fuchs, the owner of said 

automobile." (Tr.p.136). 

Lack of consent of the owner is only charged as to 
the second element, or the overation and driving of the | 
venicle for Appellant's own profit, use and purpose. 
Since he was not charged with the first elewent of takin 
using, operating or removing the vehicle without the con 


sent of the owner, he cannot be found guilty of the crim 


set forth in the statute. In any event, since he was no 
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charged with the first element listed and there was a 
variance with the statute the Appellant was not prepared 
to defend against the same and a charge to the jury ver- 


mitting it to find him guilty of such was prejudicial. 


CONCLUSION 


It is, therefore, resoectfully submitted that this 
Court reverse the judgment of conviction entered below, 
and direct the entry of a judgment of acquittal. 


Respectfully submittec, 


—————— SS: ea 


Francis J. serguson 

1401 K Street, N. 7. 

Washington, D. C. 20CC5 
Attorney for Appellant 
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Summary of Argument . 
Argument: 
I Appellee's own view of the evidence 
clearly indicates that the evidence 
presently was insufficient to prove 


the charges beyond a reasonable doubt .. 1 


The fact that the jury was instructed 
as to a crime not charged in the in- 
dictment has not been refuted by the 
Appellee but, on the contrary, appears 


to be admitted ..... cs 2 


The language used in the instruction 
as to the elements of the crime of un- 
authorized use of a motor vehicle and 
the language used in the first count of 
the indictment relative thereto were 


misleading and confusing and at variance 


with the; controlling statute, rendering 


the instruction erroneous and/or the in- 


@aictment faulty .. 
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III 


SUMMARY OF ARGUMENT 


I. Appellee's brief set forth the evidence upon 
which it is relied to prove the guilt of the Appellant. 
Even takensin the light most favorable to Appellee, such 
evidence was not sufficient to sustain a verdict of guil- 
ty in this case and no reasonable person could draw in- 


ferences from the circumstantial evidence presented to 


prove Appellant guilty beyond a reasonable doubt. 


II. The Appellant had taken the position ig his 
brief that the jury had been instructed as to a crime 
not charged in the indictment. The Appellee appears 
to concede this and thereby admit the erroneous instruc- 
tion. 

III. Certain language appearing in the controlling 
statute, the instructions to the jury and the indictment 
were misleading and confusing to the jury with the re- 
sult that Appellant may have been improperly indicted 
and the verdict returned by the jury may have been im- 


properly rendered. 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA 


No. 22, 170 


David Atkinson, Appellant 
v. 


United States of America, Appellee 


Appeal from the United States District 
Court for the District of Columbia 


REPLY BRIEF FOR APPELLANT 


ARGUMENT 


I. Appellee's own view of the evidence clearly indi-+ 


cates that the evidence presented was insufficient to 
te 


prove the charges beyond a reasonable doubt. 


| 
Appellant in his brief had taken the position that 
| 


there was a scarcity of evidence to support a guilty 


verdict and that the facts which were presented did not 
form a basis upon which legitimate inferences could be 
drawn to prove the essential elements of the crime 
charged. It is believed that the Appellee's own view 
of the evidence supports this conclusion. 

Appellee set forth certain legal points with which 
the Appellant generally agrees, but it is believed that 
the legal points are not relevant to the case at hand 
and do not refute the Appellant's argument as to the 
insufficiency of the evidence and the lack of factual 
basis for the formation of proper inferences of other 
facts necessary to prove guilt beyond a reasonable doubt. 
After the recitation of the aforesaid legal poonts, the 
Appellee set forth its version of the facts upon which 
it relies in this case followed by a conclusion that 
there was sufficient evidence from which reasonable per- 


sons could find guilt beyond a reasonable doubt. Appel- 


lee's argument requires an examination of the legal 


points as they relate to this case, then an examina- 


ticn of the evidence cited by Appellee as the basis 
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for the case. 

Appelice makes the following three legal points:) 
(1) that a person can be convicted upor circumstantia 
evidence as ‘veil as direct evidence or both (Appellee 


Brief 5.3); (2) that from the possession of stolen pro- 


LAY 
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perty soon nalter “he commission 22 the crime the jur 
+ 
| 


may infer the guilt of the accused unless satisfactor- 
ily explained by the circumstances consistent with in- 
nocence (Appellee's Brief p.7), and (3) that there is 
no legal authority which requires the owner of a vehi- 
cle to testify in order to establish ownership or lack 


of consent when these issues can be established from, 
| 


other sources (Appellee's Brief p.7). The first point 
is not questioned by Appellant. It is wel? established 
| 


| 
that circumstantial and/or direct evidence may form the 
| 


basis for a verdict of guilty. The second point con- 
cerns the inference which may be drawn from possession 
| 


of stolen property soon after the commission of a crime. 
| 


It is submitted that the tppellee must first prove a 
| 


basic fact from which a reasonable person can logical- 
ly infer or deduce frem the proven fact the existence 
| 
I 
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of another fact. The appellee failed to prove the ba- 
sic facts of lack of consent in the unauthorized use 
charge, the stealing of the automobile in the interstate 
transportation charge and the lack of knowledge on the 
Appellant's part as to the taking or stealing generally. 
The third point suggests that ownership or lack of con- 
sent may be established from sources other than by the 
testimony of the owner of the vehicle. Appellant ag- 
rees with such a statement. In fact, ownership was 
established in this case by stipulation of the parties 
(Tr.47,48). It is also true that lack of consent may 
be established other than by direct testimony, but no 
evidence was introduced in this case to prove the basic 
fact of lack of consent. 

The evidence of Appellee cited in Appellee's brief 
is as follows: (1) that the owner of the vehicle repor- 
ted his car missing; (2) that he was very upset because 


the vehicle was missing; and (3) that, insofar as the 


owner's wife knew, no one had been given permission to 


drive the car (Appellee's Brief p.7). Appellant's evi- 
dence cited by Appellee in his testimony that an unknown 
man invited Appellant and his friends to drive to Balt- 


imore; that the unknown man drove the car to Baltimore 


a 


and that Appellant only drove the car back from Balti 
more after not being able to find the unknown driver 
(Appellee's Brief pp.7,8). Examination of the trans 
cript does not indicate that even these conclusions as 
to Appellee's evidence are correct. The only sugges- 
tion that the vehicle was reported missing and that the 
owner was upset because the vehicle was missing appears 


in the testimony of Officer Danner when he made the 


statement relative to the owner of the vehicle that | 


| 
"He was a little upset over the fact that his car was 
| 


missing" (Tr.40). Appellant does not believe that this 
testimony should have been permitted as it was hearsay 
and was a conclusion by the witness. The Appellee ci- 
ted the testimony of the owner's wife to show that he 
was upset because his car was missing. She never tes 
tified to that effect. The most that she said was 
that he was very upset (Tr.23,24) but never gave the 
reason for him being upset. 

Even taking the evidence of the Appellee in the 
most favorable light, it is submitted that no reason- 
able person could infer that Appellant, without the 
consent of the owner, took and operated the vehicle in 


the District of Columbia with full knowledge that he 
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Gid so without the owner's consent. Likewise, the in- 
ference c2nnot be drawn that the automobile was stolen, 
that the Appellant knew it was stolen and that he tran- 
sported it in interstate commerce. No reasonable per- 
son could make this inference from the facts that the 
owner reported his car as missing and was upset about 
it. Appellee's evidence did not show lack of consent 
nor did it show the fact of taking or stealing or any 
knowledge on the! part of Appellant that consent was 
lacking, all important elements in the case. 

To arrive at a conclusion of guilt in this case, 
it was necessary for the jury to first infer that the 


vehicle was taken without the owner's consent or sto- 


len and then infer that Appellant drove it in the Dis-~ 


trict of Columbia and then infer that he drove it across 
state lines and then infer that he knew at the time that 
it was stolen or! taken without the owner's consent. In 
other words, thei jury had to base one inference on a 
prior inference. At no point were the material facts 
of taking, stealing, lack of consent or lack of know- 
ledge proven from which the jury could infer or deduce 
the existence of the other facts to arrive at a verdict 


of guilty. The only facts presented which could lead 
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to the whole chain of inferences was that the owner of 
the vehicle was upset, the questionable testimony of 
the police officer that the vehicle was missing and |the 
fact that the Appellant was in possession of the vehicle 
in the State of Maryland. This is the whole of Appel- 

lee's case. The basic facts of taking without consent 

or stealing or lack of consent or lack of knowledge 
thereof could not be inferred from this small bit of 
evidence. The simple facts introduced in evidence were 
not sufficient to prove the Appellant guilty poyondie 


reasonable doubt as to each and every element of both 


charges. 


II. The fact that the jury was instructed as to a crime 


| 
not charged in the indictment has not been refuted by 
rt RY Pt 


the Appellee but, on the contrary, appears to be admitted. 

Appellant's position in its brief was to the effect 
that the indictment charged him with personally taki 
all of the actions constituting the offense of unaut] 
orized use, while the instructions to the jury relati 
thereto permitted a guilty verdict if the jury found 
that he did not personally take any of the actions b 


that he caused the same to be taken by someone else. 


nd a 


Legal precedent was cited by Appellant in its brief to 
the effect that the giving of a charge to the jury 
which is not applicable to a case, even though the 
charge correctly states the law, is error (Appellant's 
Brief p.12)and that it is clear error for a court to 
charge a jury upon a supposed or conjectural state of 


facts, of which no evidence has been offered and that 


such a charge would have a tendency to mislead the jury. 


(Appellant's Brief p.13). 

Appellee does not argue against the aforesaid con- 
tention of the Appellant or the state of the law in 
such cases, but remained silent with respect thereto. 
It is clear that the trial judge in this case instruc- 
ted the jury that if Appellant caused someone else to 
commit the offensive actions constituting elements of 
the crime in question then he could be found guilty of 
the crime charged. The Appellee argues that there was 
never any issue in the case as to whether Appellant 
caused someone else to take the actions constituting 
the crime (Appellee's Brief p.10). That is the whole 
point of this argument. The jury was permitted to re- 
turn a guilty verdict on the basis of a charge which 


is not applicable to the case and to find Appellant 


se 


guilty upon a set of facts which are conjectural and 
of which no evidence had been offered. It is believed 
that in this case, which is based generally on Sica 
stantial evidence and inferences necessarily made by 
the jury to arrive at its conclusion, that the jury 
should not have been permitted to consider as elements 


of the crime the alternative of whether the Appellant | 


personally committed the offense or caused someone else 


to do so. 


Appellee further argued that Appellant's proof was 


directed to proving that he did not actually take the 
vehicle (Appellee's Brief p.9). This is correct becalise 
Appellant was defending against the crime charged in 

the indictment. Had Appellant been aware that he had 
to prove that he did not cause the crime, he could nave 


taken proper steps to avoid a verdict on such basis. 


However, he was not prepared'to defend on such basis 
as he was not so charged. This again points up the 
injustice to defendant in permitting these instructions 
to be given to the jury. 

The Appellee's whole argument on this point is 


that the trial judge's instructions must be taken as 


a whole and pointed out that the trial judge first re 
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the imauthorized use count of the indictment to the jury 
and immediately followed with instructions as to the 
questioned essential elements of the crime (Appellee's 
Brief pp.8,9). Appellee concluded, therefore, that un- 
der such circumstances it was clearly indicated to the 
jury that they were to find Appellant guilty if they 
found that he actually took, used, operated and removed 
the vehicle. It is equally true that they could find 
him guilty if they found that he caused someone else 
to do it. Appellee's conclusion does not hold up un- 


der close scrutiny. The trial judge was instructing 


the jury as to the crime with which Appellant was char- 


ged. The judge had already instructed them as follows: 
"Now, although you are the sole judges of the facts, you 
must look to this Court as the authority on the law and 
you are duty bound by your juror's oath to follow the 
law as I shall attempt to expound it to you" (Tr .134). 
Therefore, the jury followed these instructions. This 
was the controlling factor and the charge permitted 
them to arrive at a conclusion of guilt with respect to 
a crime not charged in the indictment. 

Appellee urged that since no objection to the in- 


structions was timely raised, under Rule 30 of the 
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Federal:-Rules of Criminal Procedure, the Appellant 
should be foreclosed from raising any objection for the 
first time on appeal (Appellee's Brief p.8). Rule 52(b) 
of the Federal Rules of Criminal Procedure provides as 
follows: "Plain errors or defects affecting substantial 
rights may be noticed although they were not brought | 
to the attention of the court." Rule 30 and Rule 52(b) 
are designed to prevent a miscarriage of justice or to 
preserve the integrity of judicial proceedings, and, 


therefore, such rules are not conflicting but compli- 


ment each other. Herzog v. U. S., C. A. Cal. 1956, 235 
Fed 2d 664, cert. denied 77 S. Ct. 54, 352 U. S. 844, 1 
L. Ed. 2d 59; Lash v. U. S., C. A. Mass. 1955, 221 F 2d 
237, cert. den. 76 S. Ct. 55, 350, U. S. 826, 100 L. Ed. 
738; Lyons v. U. S. , C. A. Cal. 1963, 325 F 2d 370, 
cert. den. 84S. Ct. 1650, 377 U. S. 969, 12 L. Ed. 2d 


738, 


In order to prevent a miscarriage of justice, a 


federal reviewing court, in the exercise of a sound 
discretion, may notice plain and vital errors occurring 
during trial of a criminal case, though not preserved 
for review by objection or exception. Page v. U. S., 


C. A. Mo. 1960, 282 F 2d 807; Harris v. U. S., C. A. 
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Mo. 1961, 297 F 2d 491; Adams v. U. S., C. A. 0k1.1967, 
375 F 2d, 635, cert. den. 88 S. Ct. 117, 389 U. S,. 880, 
19 L. fd. 2d 173; U. S. v. Pennix Cc. A. N. C. 1963, 313 
F 2d 524; Bradnell v. U. S., C. A. Cal. 1962, 303 F 2d 
87. Simmons v. U. S., 92 App. D. C. 122, 206 F 2d 427 
(1963). 

Because substantial rights of the Appellant are af- 
fected and in order to prevent a miscarriage of justice, 
the Court is urged to exercise its discretion in favor 
of permitting this point to be raised. It is believed 
that the point is a valid one and that Appellant's 
brief amply demonstrates that unless Appellant is per- 
mitted to raise the point at this juncture then the ends 


of justice will not be served. 


III. The language used in the instruction as to the ele- 
ments of the crime of unauthorized use of a motor vehi- 
cle and the language used in the first count of the in- 
dictment relative thereto were misleading and confusing 


and at variance with the controlling statute, rendering 
— ee nett Meet dba, 


the instruction erroneous and/or the indictment faulty. 
Se nnunnnneeneartaar tetinnenetttoteerrne rr —e— es 


The requirement of lack of consent on the part of 


the owner appears, in the unauthorized use statute and 


| 
in tne indictment and in the charge to the jury relative 
thereto. It is believed that the placement of the word- 
ing of such requirement in each of these was misleading 

| 


and confusing to the jury and under such circumstances 


worked to the detriment of the Appellant. 


The questioned language appears at the beginning 


of the statute (Appellant's Brief p.4) wherein there is 
a requirement of lack of consent as to the actual tal 
ing, use, operation or removal of the vehicle. It 

does not matter whether the offender has the consent | 
of the owner as to the operation or driving of the ve- 
hicle for the offender's own profit, use, or purpose. 
So long as the offender takes the car without consent 
and operates it he is guilty, provided he operates it 
for his own profit, use or purpose. In the indictment, 
the language appears at the end thereof (Appellant's | 
Brief p.17) and appears to require lack of consent as 
to the operation and driving of the vehicle for the | 
profit, use and purpose of the Appellant. The indict- 
ment states that the Appellant did take, use, operate 
and remove the vehicle from a certain street and then 
| 


it goes on to state that he operated and drove it for 


his own profit, use, and purpose, without the consent 
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ofthe owner. It did not state that he did all of these 
things without the owner's consent and it did not state 
that he took the car without the owner's consent as re- 
quired by the statute. In the instruction to the jury, 
the language appears as the third part in the recita- 
tion of four elements of the crime (Appellant's Brief 
p.15) and appears to require lack of consent only with 
respect to the second listed element of the crime, the 
cperation and driving of the vehicle for the profit, 
use and purpose of the Appellant. The trial judge re- 
cited the element of taking and then the element of 
driving the vehicle for the Appellant's own use or pur- 
pose and then the element that "he did so without the 
consent of the owner." (Appellant's Brief p.15). He 
did not specificaliy indicate that the lack of consent 
was required with respect to the first element as does 
the statute nor did he specifically indicate that it 
was required as to both the first and second element. 
Under such circumstances, it would appear that he was 
referring to the second element when he followed the 
listing of that element with the above language. 


There was no consistent pattern in all of the 


above to guide the jury and all the items are open to 
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various interpretations. In order to be consistent i 
would require an interpretation that all of the illegal 
| 


actions had to be or wer2 taken without the owner's con- 


sent and it is not believed that the language used is 


that explicit or clear cut. There is too much room 


misinterpretation by the jury, especially in this case 


| 
where the bulk of the evidence against the Appellant’ 


is circumstantial requiring inferences to be drawn by 
the jury as to the facts and then an application of the 
jury's understanding of the law to those facts. 
If the instructions are erroneous or misleading 
if the indictment is faulty, then the ends of justic 


have not been served in this case. 


Respectfuily submitted, 


Francis J. Ferguson 

1401 K Street, N. W. 

Washington, D. C. 
Attorney for Appellant 


